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OGC REVIEW COMPLETED e z22E
Acting Administrative Officer, SI 13 January iﬁ’;

Office of the Janersl Counszéel

Employment of a Civil Service Annuitant over the age of 60 as a
Consultant,

REFERENCE: Memorandum of Acting Aduministrative Officer, SI to Oeneral Counsel
dated 8 December 1952, subject as above.

STATINTL

1. The referencs requests the advice of this office in determining the
eligibility of | | for employment by the Agency as a Consuliant
STATINTLY® 0sI, | | was retired Ly the Civil Service Coumission for physical
disability on 9 June 1952, and attained the age of 60 on 27 October 1952, STATINTL

2, 5 USC sec. T15(b) as amended by the Act of February 28, 1918, now pro-
vides with respect to & Civil lervice amnuitant in| rituation
that he shall not be "eligible again to appoiniment to any appointive office,
position, or employment under the Govermment of the United “tates or the District
of Columbia, unless the appointing authority determines that he is possessed of
special qualifications: Provided, That no deducticns for the retirement fund
shall be withheld from the salary, pay, or compensation of =uch person, but there
shall be deducted from his salary, pay or compenssition ctherwisc payable a sum
agual to the retirement mmuity allocable to the period of actual employment:
Provided further, That the ammuity in such case shall not be redetermined upon
such person's subaequent Separation frowm the service."

STATINTL
3. Under the foregzoing section | | would be eligible for reap-
pointment if it is properly deternined that he possesses "specdsl qualifications,®
L. Section 715(b) clearly provides that| heing over the age  STATINTL

of 60, w1l continue to receive his annuity for the perded during which his
services as conmltant are utilized by this Agency. This raises the question,
however, whether he nay at the sane time receive the full amount of compensation
for his conanliative services without the deductions reguired under the first

proviso.

5. The Comptroller General haa sald thaet "The purpose and intent of civil
retirement legislation is {sic) entirely inconsistent with the dual payment of
active service pay and civil retircment annuity to the same person for the same
period of time." 1L Comp. Gen. 285 (October &, 1934). The 1948 amendnent to
Section 715(b) authorized continued payment of the annuilty in the case of an-
maitants over the age of &0 years with prerated deductions against the re-
employment compensation. The Comptroller General has said that the ultimate
effect of this améndment contemplated no change "in the original concept that
8 retirement status is inconsistent with an active employment slatus, and that
no anmuity should be paid in such cases.” 28 Comp, Oen. 693, 695 (July 7, 1949).
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In other words slthough from a Paper work standpoint the Civil Service Come
mlesion continues payment of the annuity, the re-employing Agency must withe
held proporiicnate amcunte frem the coupengation it pays the annuitant,

6, It is apparent, therefore, that waere the smmuitant is appointed to
an *appointive office, position or employment under the Government of the
United States," appropriste deductions mast be made from his reemployment comm
pensation. dowever, this leaves unanswered the question whether the utilisza
tion of services as a consultant necessarlily constltutes an appointment under
Section T15(h),.

T« Prior to the 1945 amendment to Section 715(b), the law had required
suspension of amuity payments vhen a retired snnuitant wes receiving a "asalary"
in a position of reemployment with the Federal Government. "Salary" cammoted
soxpensation computed upon a time bagis regardless whether the measure be the
year, month, day or hour, Salary was to be distinguished from "fees", the in-
ference belng that a retired ammitant whose services were compcnsated on =
feo basis was entitled to continue concurrently to receive his anmuity and to
retein his fees. See 25 Comp,. Oen. 578 (January 15, 1946). The 1948 Amendment
added the reemployment proviso to Sectiem 715(b}, necessitating allocable de
duetions frou the reemployument "ae&lary, pay or compensation,

8, In 26 Comp. Ge=n, 501, the Comptroller General construing the term
“compensation” stated that in its generally accepted meaning it embraced both
"fece” and "salary®, as well as remumeration received in any other form for
sérvices reniered. This same opinion held, however, that despite the inclue
siveness of the term "compensation" » one who was emnloyed as a consultant upon
& foo basis did not hold a “eivilian office or position® within the meaning
of those words as used in Seeticn 212 of the Teonony Act (5 U.S5.Ce 59¢), Tt
ie our opinion that this sanme reasoning should logically be extended to an
interpretation of the meaning of the words "appointive office, position s OF
employnent,” in Jection 715(b), Accordlngly, we “wlieve thet when an indivie
dual receiving a civil service emuity performs services as s eoneultant for
whioh he is compensated upon a true fee basls, completely unrelated to any ~_
measure of time, he iz entitled to ho compensated in £ull without prorated
deductions from his consuliant's compensation,

F» Tnevitably, application of the foregoing considerations with respect
to the differentiation of the fee basis from a time measure of compensation
presents difficulties in practical administration. Analysls of a factual
situation will somectines develop that the fee basis has evolved into a form
of per diem compensation. In such an eventuality, of eourse, withholdings in Ve
aceordance with the provise of section 715(b) are mandstory, Tn amplification v
of the opinion in 26 Comp. Gen. 501, cited abave, the Compiroller Gsnersl Las
eaid of the holding of that case that it ™wes not intended as exeepting from
the provisions of ihiz said section 212 of the Reonomy Act all retired ol fiw
cers merely because of their enploymcat designation, for administrative

-

Approved For Release 2002/05/08 : CIA-RDP57-00384R000500050101-2



Approved Egr Release 2002/05/08 : CIA-RDP57-00384R000500050101-2

parposes, as Yeonsultantg®-—a title wihich necessarily implies the rendition
of & certaln amount of consultation services, comprising the expression of
views and the giving of opiniens and recommendatiocns, but which does not
neceesarily limit the services to be rendsred thereunler Lo guch narrow coh=
fines, Ratier, said holding was based upon the proposition that where the
nature of the dutics required is purely advisory, gonerally performed at ine
frequent intervals, and the rorpensation payshle tharefor is upon a Tee basis,
s distinguished from a purely time basis, the status cf the employes is not
guch as could constitube the holding of an oflice or position within eonteme
plation of Sccblon 212, Ho particular one of the enumerated clemonts is cone
sidered as deterrdnative of the matbler, On the contrary, the absence of sny
one of mich elem:nts ie sulficient to take a particular casc out of the rule
enunciated in that dseision. 28 Comp. fen, 381, 382 (December 29, 1948).

STATINTLO. Paragraph 1 of the reference indicates your proposal to hire ir,
|:4| en & TAR basis, If he is so hired, it would follow that deductions
in scoordance with the provise of ‘ectlon 715(h) srould be made from his cone
sultants! compensaticn. Mathemellcal computation of necessary withholdings
ghould be coordinated with the appropriate Payrcll Divisioi. ‘
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